The Case

hen the newly clected 102nd Congress convened on January 3,
: 1991, congressional leaders faced a unique dilemma. In the searing
desert on the shores of the Persian Gulf nearly 430,000 United States
troops faced an equally large Iraqi army. President George Bush had sent
the American troops to the Gulf area after Saddam Hussein, the dictator of
Iraq, launched a brutal invasion of Kuwait on August 2, 1990,

The President had also organized a 30-nation coalition to stand with
the Americans against Iraq. Further, the United Nations had placed eco-
nomic sanctions on Iraq and had authorized the use of military force un-
less Hussein withdrew from Kuwait by January 15, 1991.

Congress, however, the only branch of the American government with
the formal power to declare war, still had not acted. As the January 15
deadline approached, President Bush asserted that as commander in chief
he did not need congressional approval to go to war. Senate Majority
Leader George Mitchell disagreed. “Under the Constitution,” Mitchell
warned, “the President has no legal authority to commit the U.S. to war. R

- Only Cong}esg can do that.” With the world watching, Congress and the
executive branch debated a key constitutional question: Could President
Bush send troops into combat without congressional approval?

The Background

The showdown between Bush and Congress stemmed directly from the
separation of powers built into the Constitution more than 200 years
ago. The Framers of the Constitution feared that putting military power
and executive power together in one branch of government would lead to
tyranny. Thus, they divided things up.

The Framers gave Congress the power to declare war. James Madison, a
key Framer who went on to become President himself, explained why:

Ee Constitution supposes what the history of all governments demon-
strates, that the Executive is the branch of power most interested in war
and most prone to it. It has accordingly with studied care vested the ques-
tion of war in the Legislature.

—JAMES MADISON, 1798
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Before 1700 there were few settlements in Kuwait. Sabah family has ruled Kuwait since 1756. A few
In 1710 an Arabian people, the Arab Anaiza, mi- years later Britain used Kuwait as a point from
grated into the Kuwait Bay area to escape massive which to ship mail to Syria. British interest in the
drought in Arabia. Here they built a port that later  area grew because of Kuwait’s strategic location. By
became the city of Kuwait. As trade increased, the 1899 Britain concluded a treaty with the Al-Sabah
group eclected Sabah I as their ruler. The Al- ruler to provide for the defense of the area.
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At the same time, the Framers wanted the new na-
tion to be able to defend itself, especially against sur-
prise attacks. They believed command of military
forces required the unified leadership that only a single
person, the President, could give. Thus, the Constitu-
tion gave the President power as commander in chief.

The constitutional debate between President Bush
and congressional power unfolded gradually in the
autumn of 1990. Following the Iraqi invasion in Au-
gust, Bush had used his authority as commander in
chief to build up American forces in the Persian Gulf
without asking for congressional approval.

Initially, Congress offered little resistance to Bush’s
actions. Congress was not in session in August when
Bush sent the first troops to the Persian Gulf. When
lawmakers were busy running for reelection in
September and October, they had little to say.

Many members of Congress feared that challeng-
ing the President’s actions would make Saddam Hus-
sein think that Americans were divided. “It’s awfully
difficult for us to do anything of substance without
creating the impression of . . . divisiveness,” said Rep-
resentative Lee Hamilton.

Further, there were real political risks. If Bush
chose war and was successful, lawmakers who op-
posed the President could become unpopular.

After Bush ordered more troops to the Persian
Gulf in November, however, the political pressure for
Congress to use its constitutional war powers grew
dramatically. Lawmakers could no longer remain
« ~ut with two huge armies, bristling with modern
wea, "ns, squared off against each other in the Per-
sian Gu. “region.

By mid-December a full-scale debate on the Presi-
dent’s war powers was underway in the Washington
courtroom of Federal Judge Harold Greene. Led by

Representative Donald Dellums, 54 lawmakers asked
the court for an injunction to stop President Bush
from attacking Iraq without the consent of Congress.

Congressicnal Argument In court, advocates of
congressional authority focused on Article I, Section 8,
of the Constitution. Representative Dellums argued:
“The Constitution clearly gives Congress the right to
declare war. This situation is too grave for one person
to take us into it alone.” Eleven constitutional ex-
perts, including liberals and conservatives, prepared a
brief supporting the Dellums lawsuit.
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Going to War
Congress, in this cartoon’s view, slept as Bush sailed
to war. When Congress awoke, debate focused on

executive versus congressional war-making powers.

Backers of congressional power pointed to the
records of the debates at the Constitutional Conven-
tion to support their position. Duke law professor
Walter Dellinger argued, “The discussions at the con-
stitutional convention clearly suggest that the framers
intended to give Congress the exclusive authority to
determine the policy question of whether or not to
go to war.”

Lawmakers also contended that even though past
Presidents had sent troops into combat without a
congressional declaration of war, Congress had not
lost the war power. Many such cases, lawmakers
pointed out, were very limited, short-term events
rather than major wars.

The President’s Response Defenders of President
Bush countered with their own interpretation of the
Constitution. Secretary of State James Baker claimed
that because the President had consulted regularly
with congressional leaders, there was no need for a
declaration of war.

Stuart Gerson from the Justice Department repre-
sented the President’s position in court. Gerson ar-
gued that history provided many examples of
Presidents using their power as commander in chief
without waiting for a declaration of war. Thomas Jef-
ferson, for example, sent the navy to attack the Bar-
bary pirates without congressional approval. In
addition, Gerson argued that nothing in the Consti-
tution says Congress has to declare war before fight-
ing begins.
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During the 1930s oil was discovered in Kuwait.

Drilling began in 1936 and by 1945 it became a
major oil-exporting nation. With the influx of

wealth came economic security, and political inde-
pendence in 1961. Kuwait joined the Arab League
that year and the United Nations in 1963.

Iraq’s Saddam Hussein contended that Kuwait

- was actually a province of Iraq and should not be

independent. Hussein used this argument to justi-
fy his 1990 invasion of the desert emirate.




The Vote for War The issue came to a head whep
the newly elected 102nd Congress convened on Jan-

ing that Congress could wait no longer to decide on
beace or war. Harkin saig War is “being talked about

use of force had come. “Let’s pot pull the rug out
from under the President when the pressure i build=
ing on Saddam Hussein by the minute,” Dole urged.
“Let’s don’t give him any relief,”

Representative Robert H. Miche] said: “President
Bush has openly and forthrightly asked for our help.
How can we turp our backs on himp»

Representatiye David E, Bonior urged House

After three days of debate, the Sepate approved the
use of military force by a vote of 52 to 47. In the
House the vote was 250 to 183.

President Bush said the action by Congress “Unmis-
takably demonstrates the United States CoOmmitment
T0 enforce 4 complete Iraqi withdrawal from Kuwait,

The Significance

On January 16, President Bugh ordered Americap

Reviewing Facts
|.Summarize wh

Critical Thfnking Skills

3.Eva!uating Information | ita good idea to require the
President to get cong nal 2
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